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UNDEFENDED LIST PROCEDURE AND ITS JURISPRUDENTIAL VALUE.

CASE STUDY ON THE APPLICATION OF THE UNDEFENDED LIST
PROCEDURE IN MICHAEL JONATHAN NUMA, SAN V. ECOWAS
COMMISSION'!:

A. INTRODUCTION:

On the 3rd of February 2025, the High Court of the Federal
Capital Territory (FCT), Bwari Judicial Division, delivered a
notable judgment in favour of Michael Jonathan Numa, SAN
against the Economic Community of West African States
(ECOWAS) Commission, under the undefended list procedure.
In a suit for recovery of professional fees, the Court awarded
the sum of $40,000 (Forty Thousand United States Dollars) in
favour of the Claimant, alongside post-judgment interest. The
Defendant’s attempt seeking the Court to transfer the matter
to the general cause list was refused.

The ruling reinforces the core principles underlying the

undefended list procedure under Order 35 of the FCT High
Court (Civil Procedure) Rules, 2018. It also provides vital
jurisprudential insights into affidavit competence, litigation
involving international organisations, and the evidentiary
burdens required to defeat an otherwise liquidated demand.

FACTUAL BACKGROUND:

In October 2022, the ECOWAS Commission engaged the legal
services of M.J. Numa & Partners LLP, the Claimant’s Firm, o
represent it in the matter of Temitope Obasaju Stephen v.
President Of ECOWAS Commission & Anor in Suit No:
ECW/CCJ/APP/47/22, pending before the ECOWAS
Community Court of Justice sitting in Abuja. The engagement
was formalised via a letter requiring the Claimant’s Firm to
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submit a fee proposal for consideration by the Commission’s
Negotiation Committee.

Following the filing of pleadings and subsequent amicable
settlement of the case (with Temitope Obasaju Stephen
withdrawing the action), the Negotiation Committee
recommended a professional fee of $40,000 for the brief. This
recommendation was supported by a Negoftiation Report
placed in evidence before the Court. Despite settling other
obligations under the report, the Commission failed to honour
payment of the professional fee, even afterrepeated demands
by the Claimant, Michael Jonathan Numa, SAN.

COMMENCEMENT OF ACTION UNDER THE UNDEFENDED LIST:

In response to the non-payment of the agreed professional fee,
the Claimant commenced an action under the undefended list
procedure, pursuant to Order 35 of the FCT High Court Rules.
The claimant sought the following reliefs, amongst others:

1. The sum of $40,000 (forty thousand United States Dollars)
being professional fees for services rendered;

2. The sum of 820,000,000 (twenty million Naira) as costs;

3. Post-judgment interest.

Given that the debt was liquidated and appeared
uncontested, the Claimant contended that the matter was
suitable for the undefended list, which the Court eventually
agreed with the Claimant’s contention.

DEFENDANT'S NOTICE OF INTENTION TO DEFEND:

The ECOWAS Commission filed a Notice of Intention to Defend,
supported by an affidavit sworn to by a litigation secretary. The
Commission admitted the engagement but raised four
defences:

1. That the claimant never submitted a fee proposal;




2. That the claimant filed court processes without prior
licdison or authorisation;

3. That the matter did not proceed to trial and was merely
settled out of court;

4. That the Negotiation Committee mistakenly believed the
brief was handled by a different firm (Karina Tunyan &
Co.).

PRELIMINARY OBJECTIONS AND AFFIDAVIT COMPETENCE:

Learned Senior Counsel to the Claimant, Sunusi Musa, SAN,
invited the Court to strike out the Defendant’s affidavit on the
ground of incompetence, relying on the authorities of Ibeto v.
Ogwu? and Akinlade v. INEC3. The argument focused on the
deponent’s lack of personal knowledge, being a non-principal
staff member.

In response, the ECOWAS Commission objected to the
Claimant’s “verifying affidavit,” arguing that such a process
was unknown to the Rules after a Defendant has entered
appearance and shown cause.

However, the Court—per Ebong, J.—relied on some equitable
maxims: “equality is equity” and “he who seeks equity must do
equity”, to resolve the issue. His Lordship held that if the Court
was to entertain an affidavit despite its technical shortcomings,
the same indulgence must be extended to both parties.
Consequently, all affidavit evidences were judicially
considered on their merits.

The Court further cited the Apex Court’'s pronouncements in
Jimoh v. Minister, FCT4; Oshoh v. APC?%; and the Court of
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Appeal’s pronouncements in Nwobu v. Nzeadigo¢; and County
International Ltd v. Reynolds Construction Co. Ltd?, emphasising
the need for affidavits to emanate from persons with personal
knowledge of facts deposed therein.

WHETHER A MERITORIOUS DEFENCE EXISTED:

The Court adopted the established test: whether the
Defendant’s affidavit discloses a defence on the merits
capable of discrediting the Claimant’s claims (see Lewis v.
UBAS). The four objections of the Commission were addressed in
detail:

1. Absence of Fee Proposal: The Court found that Exhibit
MIN 2 (a fee note dated 14th November 2022) was
sufficient. No particular format is prescribed under the
Rules.

. Lack of Liaison: The Court referred to Exhibit MJN 3C, the
Statement of Defence, which contained facts only the
client could have provided—proof of liaison.

. Out-of-Court Settlement: The Court held that settlement
does not nullify entittement to fees for services already
rendered. At most, it could justify a reasonable
reduction—not outright forfeiture.

. Mistaken Identity: The claim that the fee was awarded
under mistaken identity was raised only at trial, long
after repeated demand letters were ignored. The Court
viewed this as an afterthought and treated it as an
implied admission, relying on AG Kano State v. Sunusi
Musa?.
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Ultimately, the Court held that the Commission's affidavit failed
to disclose a genuine triable issue. It applied the rationale from
Nishizawa Ltd v. Jethwani (1984) 12 SC 124 and the recent
Supreme Court decision in Interchemicals Ltd v. Intercontinental
Bank Plc'?, reiterating that the undefended list procedure is
designed to prevent defendants from frustrating just claims
through sham defences.

RELIEFS GRANTED:

The Court granted judgment in the sum of $40,000 (forty
thousand United States Dollars) in favour of the Claimant.
However, the Court refused to grant the Claimed
§20,000,000.00 in costs, citing lack of sufficient evidence. The
Court nonetheless awarded post-judgment interest at the rate
of 10% per annum until the judgment sum is fully paid.

JURISPRUDENTIAL SIGNIFICANCE OF THE COURT'S DECISION:
This decision is jurisprudentially significant for several reasons:

i. Affidavit Competence: The Court scrutinised the credibility of
affidavits sworn by non-principal staff of the Commission.
While admitting the document, it held that such affidavits
carry less evidentiary weight in contentious matters, thus
setting a cautionary standard for public and international
institutions.

Right to Professional Fees: The judgment clarified that early
or out-of-court resolution of a case does not extinguish the
Counsel’s right to agreed professional fees; at most, it may
warrant a reasonable reduction as per quantum, and not
an outright denial of payment.

ii. Equity and Procedural Flexibility: His Lordship avoided
procedural rigidity or technicality justice and embraced
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substantive justice, particularly where both parties were
afforded equal opportunity.

iv. International Institutions and Domestic Litigation: The case
sends a strong message to international organisations
operating within Nigeria to honour negotiated fee
agreements. Delays or silence in response to demand letters
may amount to implied admission of debt.

CONCLUSION:

The judgment in Michael Jonathan Numa, SAN v. ECOWAS
Commission provides a textbook example of the effective
deployment of the undefended list procedure in enforcing
liguidated claims. It also illustrates the Court's intolerance for
afterthought defences and technical obfuscation. For
practitioners, the decision is a reminder to assemble
documentary proof early, to craft affidavits that meet both
evidential and competency thresholds, and to press for
judgment where arecalcitrant debtor has no viable answer. For
in-house counsel of international agencies, the message s
equally clear: respect negotiated fee agreements or risk an
unceremonious judgment debt, complete with accruing
interest.
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